INTRODUCTION
The forensic use of hypnosis is not a new phenomenon,' yet every aspect of the use of hypnosis in criminal investigations and trials has created sharp and unresolved controversies among the courts 2 and experts 3 in recent years. Several courts have held that hypnotically induced 4 testimony is never admissible because practitioners in the fields of psychiatry and medicine generally have not accepted hypnosis as a reliable method of inducing accurate memory recall. 5 Other courts have admitted hypnotically induced testimony if the proponent of the testimony proves strict adherence to 1 For a brief survey of the history of hypnosis in criminal investigation, see Herman,
The Use of Hypno-Induced Statements in Criminal Cases, 25 OHIO ST. LJ. 1, 1-4 (1964) [hereinafter cited as Hypno-Induced Statements).
2 See, e.g., People v. Shirley, 31 Cal. 3d 18, 641 P.2d 775, 181 Cal. Rptr. 243 (1982) (witness who has been hypnotized may never testify in court to a fact in issue in that case); State v. Hurd, 86 N.J. 525, 432 A.2d 86 (1982) (hypnotically induced testimony is admissible if likely to result in recall comparable to normal human memory); State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 386, cert. denied, 103 S. Ct. 2125 Ct. (1983 (admissibility of hypnotically induced testimony will be considered on a case-by-case basis).
3 See, e.g., Hurd, 86 N.J. at 533, 432 A.2d at 96; People v. Boudin, 118 Misc. 2d 230, 238, 460 N.Y.S.2d 879, 884 (Sup. Ct. 1983 ) (both cases quoting Dr. Martin Orne that hypnosis is likely to cause memory distortions but adherence to his procedural guidelines safeguards hypnotic process against taint and diminishes likelihood of miscarriages ofjustice); Boudin, 118 Misc. 2d at 233-34, 460 N.Y.S.2d at 881 (quoting Drs. Barber and Spiegel that hypnotically induced memory distortions are the exception rather than the rule); see also People v. Hughes, 59 N.Y.2d 523, 534, 453 N.E.2d 484, 489, 466 N.Y.S.2d 255, 260 (1983) (citing Dr. Bernard Diamond, who condemns the forensic use of hypnosis). The Boudin court stated that Drs. Herbert Spiegel, Theodore Barber, Martin Orne, and Richard Hilgard are the four leading experts in the field of hypnosis. Boudin, 118 Misc. 2d at 232, 460 N.Y.S.2d at 880.
4 The term "hypnotically induced" refers to statements initially produced during hypnosis. Boudin, 118 Misc. 2d at 236, 460 N.Y.S.2d at 882.
5 See, e.g., State ex reL Collins v. Superior Court, 132 Ariz. 180, 644 P.2d 1266 (1982 People v. Shirley, 31 Cal. 3d 18, 641 P.2d 775, 181 Cal. Rptr. 243 (1982) ; Rodriguez v. State, 327 So. 2d 903 (Fla. App.), cert. denied, 336 So. 2d 1184 (Fla. 1976 Emmett v. State, 232 Ga. 110, 205 S.E.2d 231 (1974); People v. Harper, 111 Ill. App. 2d 204, 250 N.E.2d 5 (1969); Polk v. State, 48 Md. App. 382, 427 A.2d 1041 (1981 ; People v. Gonzalez, 108 Mich. App. 145, 310 N.W.2d 306 (1981) , aff 'd, 415 Mich. 615, 329 N.W.2d 743 (1982) ; People v. Tait, 99 Mich. App. 19, 297 N.W.2d 853 (1980); People v. Mack, 292 N.W.2d 764 (Minn. 1980); State v. Palmer, 210 Neb. 206, 313 N.W.2d 648 (1981); People v. Hughes, 59 N.Y.2d 523, 453 N.E.2d 484, 466 N.Y.S.2d 255 (1983);  procedural guidelines promulgated by Dr. Martin Orne. 6 Still other courts have held that although witnesses may not testify to memories recalled during hypnosis, they may testify to memories recalled prior to hypnosis. 7 A survey of the scientific literature and the in-court testimony of hypnosis experts reveals that the experts agree on a general definition of the hypnotic state s that memory distortions can occur as a result of hypnosis, 9 that hypnosis is a suggestive procedure, 10 and that hypnosis does not insure the veracity of statements produced in the hypnotic state."' The experts also agree that adherence to Dr. This Comment will demonstrate that in light of the agreement among experts about the nature and reliable uses of hypnosis, courts should adopt Dr. Orne's guidelines and use them to test the admissibility of hypnotically induced confessions and exculpatory statements. Not only do the guidelines ensure that the hypnotically induced information will be reasonably reliable,' 3 but use of the guidelines will also protect the defendants' constitutional rights to aid in their own defenses and to be free from self-incrimination. The guidelines do not, however, guarantee the voluntariness or the veracity of hypnotically induced statements. Thus, in cases where hypnosis produces confessions, courts may not admit those confessions unless the defendant also gives informed consent in the presence of counsel to the hypnosis, and the prosecution produces independent verification of the confession.
The analysis begins with a brief overview of the scientific opinions regarding the nature of hypnosis. The Comment then discusses the possible uses of hypnosis on the accused in criminal investigations and trials. Next, the Comment focuses on Dr. Martin Ome's guidelines for the forensic use of hypnosis and the relation of his guidelines to the admissibility of hypnotically induced testimony. The analysis then considers solutions to the problems involved with the use of hypnosis by the prosecution and defense to obtain confessions and exculpatory statements from criminal suspects and defendants. The Comment shows that suspects and defendants have constitutional rights to use hypnosis to aid in the reprinted in 3 CRIME AND JUSTICE 61, 63 (M. Tonrey & N. Morris eds. 1981) 12 See Boudin, 118 Misc. 2d at 238-39, 460 N.Y.S.2d at 884-85. The court cited the testimony of Doctors Barber and Spiegel, who maintain that hypnotically induced information is more reliable when "the integrity of the hypnotic procedure is preserved"; thus, several New York courts have adopted variations of the Orne guidelines in order to preserve the integrity of the hypnotic process and thereby increase the reliability of hypnotically induced information. Id. The court in Boudin specifically rejected the adoption of a per se rule for or against admitting hypnotically induced statements into evidence, and stated:
to adopt a rigid posture for or against admissibility is to ignore the diversity and complexity of situations involving hypnosis. Hypnosis experts generally agree that the hypnotic state is "one of increased relaxation wherein the subject can concentrate or focus on a particular area." 14 They also agree that the way in which the hypnotist conducts the hypnosis affects the qnality of the information produced under hypnosis. 15 They further agree that hypnotized subjects may experience "the phenomena of fantasy, increased suggestibility, concreting, confabulation and other so-called 'contaminations' of the memory process" during and after hypnosis. 16 Finally, all of the experts agree that only licensed psychiatrists or FORENSIc HYPNOSIS 190 (1983) . "Concreting" occurs when subjects become innocently convinced of the truth of their memories. Id. (referring to concreting as the "honest liar" syndrome). Concreting occurs in the normal memory process, but a hypnotized person is more susceptible to the phenomenon. Id.; cf Boudin, 118 Misc. 2d at 234, 460 N.Y.S.2d at 881 (citing Drs. Spiegel and Barber that concreting "rarely occurs and if it does, it only occurs with a highly suggestible subject and where there has been a deliberate attempt to impose the 'concreting' process on the subject").
Dr. Martin Orne also believes that the behavior of the hypnotist affects the degree to which concreting and confabulation occur. Dr. Orne recently testified in a case involving the hypnosis of a defendant accused of murder. The defendant claimed prior to hypnosis that he was asleep at the time of the murder, but after hypnosis the defendant confessed to the murder. 
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psychologists trained in the use of hypnosis should perform hypnosis.
17
The experts disagree, however, over the extent to which hypnosis causes memory contamination. They also disagree on whether hypnotically induced information is reliable. At one extreme, Dr. Diamond, a forensic psychologist, argues that no one can know whether hypnosis completely contaminates the memory; he believes that courts should bar not only hypnotically induced testimony, but also all testimony of any person hypnotized to recall facts about the case the court is hearing.' 8 Dr. Martin Orne has developed procedural guidelines that he believes diminish the dangers of memory contamination, and he supports admission of hypnotically induced testimony if the proponent of the testimony independently verifies the testimony. 19 Drs. Barber and Spiegel believe that few contaminations of the memory occur in hypnosis and would admit hypnotically induced testimony in most cases.
20
Thus, only one doctor, who is not a hypnosis expert, argues that hypnotically induced testimony should never be admissible in court. The remaining experts agree on the nature of the hypnotic state and would admit hypnotically induced testimony in court, at least in cases where the proponent of the testimony proves adherence to Dr. Orne's procedural guidelines. The courts, meanwhile, have used the experts' agreements and disagreements to make their 
1984] 999
COMMENTS own determinations of whether to admit hypnotically induced testimony.
B. USES OF HYPNOSIS ON THE ACCUSED IN CRIMINAL INVESTIGATIONS

AND TRIALS
The results of hypnotic sessions with defendants can be put to three possible uses. First, defense counsel can use hypnotically induced information to obtain leads to other information. 2 ' Second, the prosecution can use hypnosis to obtain a confession. 22 Finally, defense counsel can use hypnosis to obtain exculpatory statements. 23 Courts thus far have permitted the use of hypnosis to obtain leads to other information, but generally have not admitted hypnotically induced confessions or alibis. In determining whether to permit each of the three uses, courts have focused on the scientific controversy over the degree of reliability of hypnotically in- [Vol. 75 1000 duced information. The courts permit or reject the use of hypnosis depending on their resolution of the reliability issue.
The first use of hypnosis, to obtain leads to other information, presents no reliability problem because counsel is not attempting to admit the substance of any hypnotically induced statements in court. 24 For example, in Cornell v. Superior Court of San Diego County, the defendant's counsel sought to hypnotize the defendant to discover derivative evidence. 2 5 The court held that the reliability of the defendant's statements under hypnosis was not an issue because the defense did not seek to admit those statements in court. 2 6 Citing the defendant's constitutional right to counsel, the court held that this right included the right to consult privately with counsel and with any experts counsel might require to prepare the defense. The second use, admission of hypnotically induced confessions, can present problems of reliability and voluntariness. In the unreported case of People v. William Boyd, Jr., the prosecution hypnotized Boyd without his consent. 28 During hypnosis, Boyd "confessed" to murdering a young girl. 29 The prosecution then sought to admit Boyd's hypnotically induced murder confession in court. 8 0 The court did not publish an opinion, but the record of the pretrial hearing indicates that the controversy centered on two issues. Defense counsel argued first that Boyd did not voluntarily confess because he had not expressly consented to the use of hypnosis. 31 Defense counsel then argued that hypnosis in general is not reliable to enhance accurate memory recall, 3 2 and that the hypnotic procedure used on Boyd was particularly unreliable for purposes of producing 24 People v. Hughes, 59 N.Y.2d 523, 536, 453 N.E.2d 484, 490, 466 N.Y.S.2d 255, 260-61 (1983) (experts agree that the use of hypnosis to obtain leads is permissible because issue of reliability is moot once proponent independently verifies hypnotically induced information).
25 52 Cal. 2d 99, 338 P.2d 447 (1959) . 26 Id. at 102, 338 P.2d at 449. In Cornell, the State charged the defendant with murder. Due to "'intoxication, shock, or otherwise,'" the defendant was unable to remember his whereabouts during the time of the murder. Id. at 101, 338 P.2d at 448. Prior to hypnosis of the accused, defense counsel was able to ascertain only that his client was "wandering from bar to bar" on the night of the murder. Id. COMMENTS accurate memory recall. 33 The court excluded Boyd's confession because the confession was neither voluntary nor reliable. 3 4 The court, however, did not resolve the question of when to admit hypnotically induced confessions because it did not address solutions to the voluntariness and reliability problems. The third use of hypnosis on an accused, defense counsel's use of hypnosis to obtain exculpatory statements and to admit those statements in court, also forces courts to focus on the reliability problem. In Greenfield v. Robinson 35 and People v. Hangsleben, 3 6 the defendants agreed to use hypnosis to help them recall the events of the nights in question. In neither case did the hypnosis help uncover independent evidence that might have absolved those accused of the crimes. In both cases, the defendants' counsel sought to admit the defendants' hypnotically induced statements to bolster the credibility of the defendants' prehypnotic statements of innocence. 3 7 Both courts excluded the hypnotically induced statements because of the "potential unreliability" 38 of hypnotic evidence. 3 9 In both cases, the hypnotically induced statements were the only exculpatory evidence that the defendants' counsel had at their disposal, 4 0 but because neither counsel could overcome the reliability problem, the courts excluded their only exculpatory evidence. 
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Therefore, both hypnotically induced confessions and exculpatory statements present reliability problems. Dr. Orne's guidelines resolve the reliability problem because adherence to the guidelines reasonably ensures the reliability of the hypnotically induced information. 42 Several courts have adopted Dr. Orne's guidelines and require proof of adherence to the guidelines to admit the hypnotically induced statements of witnesses and victims in criminal cases.
43
The remainder of this Comment will show that by adopting Orne's guidelines and, in cases of hypnotically induced confessions, by requiring informed consent and independent verification, courts will have a principled test to determine the admissibility of defendants' hypnotically induced confessions and exculpatory statements. 2. The doctor must be independent of and not regularly employed by the defense or the prosecution.
3. The doctor should receive a written memo of only those facts of the crime that the doctor needs to know to conduct the hypnosis.
4. The subject must give a prehypnotic statement of the facts as the subject recalls the facts prior to the hypnosis.
5. All contacts between the doctor and the subject must be recorded, preferably on video tape, but at least on audio tape.
6. Only the doctor and the subject should be present during the session. 5 0
Only licensed psychiatrists and psychologists trained in the use of hypnosis should perform hypnosis because such people are more likely than lay hypnotists or police officers to obtain accurate memory recall. 5 ' Police officers in particular are likely to ask the subject too many leading and suggestive questions in order to obtain information favorable to the prosecution. 5 2 Licensed psychiatrists and 50 Hurd, 86 NJ. at 545-46, 432 A.2d at 96-97. The Hurd court also required that the psychiatrist conduct a prehypnotic interview to determine the type of memory loss incurred because some types of memory loss are more amenable to hypnotic restoration than others. Id. at 544, 432 A.2d at 95-96. Thus, the Hurd court required that the proponent of hypnotic evidence must (1) prove clear and convincing compliance with Orne's guidelines, (2) prove that the type of memory loss is amenable to hypnotic restoration, and (3) prove that neither the doctor nor anyone else used any "impermissibly suggestive or coercive conduct" at any time during the hypnosis. Id. at 533, 432 A.2d at 90; id. at 545-46, 432 A.2d at 96-97. 51 Id. at 545, 432 A.2d at 96. 52 See, e.g., Boyd Motion to Suppress, supra note 22, at 14. In Boyd, the defense argued that Dr. Trausch, the doctor who hypnotically induced the defendant's confession, suggested Boyd's entire confession to Boyd while Boyd was under hypnosis. Dr. Trausch was a former officer of the police force that arrested Boyd. Boyd Proceedings 6129, Feb. 18, supra note 22, at 506; Silberman, supra note 22, at 29. No one informed Boyd and Boyd's mother that Dr. Trausch was a former policeman before the Boyds agreed to let him examine the defendant. Boyd Motion to Suppress, supra note 22, at 12. At the time of the Boyd case, Dr. Trausch was not a licensed psychiatrist or psychologist in the state of Illinois. Boyd Proceedings 6129, Feb. 18, supra note 22, at 108. The confession Dr. Trausch hypnotically induced was neither voluntary nor accurate; thus, the court rejected the confession. Silberman, supra note 22, at 34.
Dr. Udolf argues that the accuracy of hypnotically induced information depends on the quality of the hypnotist-subject relationship. R. UDOLF, supra note 16, at 45. According to Udolf, the more neutral the relationship, the more accurate the hypnotically induced information is likely to be. Udolf further notes that police officer hypnotists are under pressure to obtain information favorable to their employers, and that police officer hypnotists usually have a "patently inaccurate" view of the memory process. Id. at 23. Police officer hypnotists often believe and espouse that the mind is like a video recorder that records and stores everything the mind encounters. Id. Psychiatrists psychologists, trained in the use of hypnosis, are not only more likely than police hypnotists to obtain accurate memory recall, they are also more likely to qualify as experts capable of aiding the court in evaluating the reliability of the particular procedure.
3
The second guideline, which requires that the doctor must be independent and not regularly employed by the prosecution or defense, "will safeguard against any bias on the part of the hypnotist that might translate into leading questions, unintentional cues, or other suggestive conduct." 5 4
The reason for Orne's third requirement is that a written or taped memorandum of the facts known to the doctor at the time of hypnosis "will help the court determine the extent of information the hypnotist could have communicated to the . . . [subject] . . . either directly or through suggestion." 55 For example, if the doctor knows only that the police suspect that the subject has committed a murder, but the doctor does not know how the murder was committed, the doctor will be less likely to suggest details that the subject, trained in the use of hypnosis, on the other hand, "believe memory to be a constructive and distortion-prone process." Id. 277, 277 (1959) ).
53 Hurd, 86 NJ. at 545, 432 A.2d at 96. The Hurd court went on to explain that hypnosis experts should testify only on the reliability of the specific procedure of hypnosis in the case at bar once the court has found the general use of hypnosis to be reliable:
As the trial court found, the experts who testified at trial indicated that in appropriate cases and where properly conducted the use of hypnosis to refresh memory is comparable in reliability to ordinary recall. Therefore, . . . hypnosis is admissible in a criminal trial if the trial court finds that the use of hypnosis in the particular case was reasonably likely to result in recall comparable in accuracy to normal human memory. If the testimony is admissible, the opponent may still challenge the reliability of the particular procedures followed in the individual case by introducing expert testimony at trial, but the opponent may not attempt to prove the general unreliability of hypnosis. The trier of fact must then decide how much weight to accord the hypnotically refreshed testimony. Id. at 543. 432 A.2d at 95.
54 Id. at 545, 432 A.2d at 96; see also R. UDOLF, supra note 16, at 45. Udolf argues that hypnotists regularly employed by one party will be under pressure to justify their fees by producing results favorable to their employers; Dr. Udolf thus stresses the importance of employing a neutral doctor to perform hypnosis in criminal cases. R. UDOLF, supra note 16, at 45. Udolf also suggests that the hypnotist be court-appointed. Id.
55 Hurd, 86 NJ. at 546, 432 A.2d at 96.
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in a heightened state of suggestibility, might accept as true.
56
Orne's fourth requirement of obtaining a detailed prehypnotic statement from the subject of the facts of the event increases the likelihood that the hypnotist will "avoid influencing the description by asking structured questions or adding new details." '5 7 A prehypnotic statement by the subject will also decrease the likelihood of attempts by counsel for either side to influence the content of the questions the hypnotist will ask the subject.
Orne's fifth requirement, the videotaping of all contacts between the hypnotist and the subject, will establish a record of the prehypnotic, hypnotic, and posthypnotic periods. 58 This visual record will enable "a court to determine what information or suggestions the . . . [subject] . . . may have received during the session and what recall was first elicited though hypnosis." 5 9 Additionally, a visual record will deter the hypnotist and counsel from attempting to distort the subject's recall by verbal and visual cues and suggestions. 60 Finally, the production of a complete visual record will obviate the need for extensive judicial reliance on expert answers to 56 See, e.g., Boyd Proceedings 6129, Feb. 18, supra note 22, at 47, 63, 71. In Boyd, Dr. Trausch claimed that he did not know the exact cause of death before he hypnotized Boyd. (The record is unclear about how much Dr. Trausch knew about the crime before he hypnotized Boyd. Neither the police nor Dr. Trausch followed any of Orne's guidelines for recording the hypnotic process. Id. at 151.) Thus, when Boyd confessed to Dr. Trausch that he smothered the victim to death, id. at 32, 169, 173, Dr. Trausch accepted the confession as the truth and took Boyd to the police so that Boyd could tell them the truth. Id. at 33. An autopsy later revealed that the deceased died by ligature strangulation. Silberman, supra note 22, at 32. Dr. Trausch did not question Boyd about strangulation, nor about bite marks found on the deceased's body, nor did Boyd talk about these details while he was under hypnosis. Boyd Proceedings 6129, Feb. 18, supra note 22, at 173. Thus, Boyd's attorney was able to show by an independent autopsy and ondontology report, id. at 3, that Boyd's confession was false. See infra note 76 for a discussion of the facts of the Boyd case.
57 Hurd, 86 N.J. at 546, 432 A.2d at 96. 58 Id. at 546, 432 A.2d at 97. 59 Id. 60 A record of the hypnotic process will guard not only against blatantly suggestive or leading questions, but also will enable the parties to determine whether the hypnotist used any subtler form of suggestion. For instance, the posthypnotic suggestion-the command given by the hypnotist to the subject just before or immediately after recovery from the hypnotic state-largely determines how the subject will view the statements the subject made under hypnosis. Boyd Proceedings 6190, Feb. 28, supra note 22, at 31. If the hypnotist tells the subject that what the subject has just remembered under hypnosis is the truth, the subject probably will believe that the hypnotically induced statements are true, and concreting will occur. Id. at 63; see supra note 16 for an explanation of concreting. A recording of the entire hypnotic process will help capture more indirect, but equally misleading posthypnotic suggestions. In the Boyd case, the hypnotist said to the defendant at the end of the hypnotic session, "Let's go tell people what happened, let's go talk to your mom." Boyd Proceedings 6129, Feb. 18, supra note 22, at 30-33. Dr. Martin Orne testified that to a fourteen-year-old boy, the hypnotist's statement becomes 1984] 1007 COMMENTS complicated hypotheticals about the hypnotic procedure to determine whether the procedure used on the defendant was impermissibly suggestive or coercive.
6 ' Finally, Dr. Orne requires that the hypnotist and the subject be the only persons present during all phases of the hypnotic procedure. "Although it may be easier for a person familiar with the investigation to conduct some of the questioning, the risk of undetectable, inadvertent suggestion is too great. . . . Likewise, the mere presence of such a person may influence the response of the subject." 62 Thus, Dr. Orne's guidelines ensure that the hypnotic process will be conducted in a manner deemed reliable by most members of the scientific community trained in the use of hypnosis. 63 Most experts and many courts agree that adherence to Orne's guidelines will produce information reliable enough for courts to admit that information into evidence. 64 Although adherence to the guidelines will not guarantee the veracity of hypnotically induced statements, adherence to the guidelines ensures that in many cases the hypnotically induced recall will be as reliable as that of normal memory recall. 6 5 In addition to Orne's guidelines, courts should require that the prosecution meet two additional requirements when the prosecution hypnotizes a suspect or defendant. First, the prosecution must prove that the defendant gave informed consent to the hypnosis in "What you have told me is the truth. . . [l]et's tell your mother the truth." Boyd Proceedings 6190, Feb. 28, supra note 22, at 107. 61 See, e.g., People v. Boudin, 118 Misc. 2d 230, 232, 460 N.Y.S.2d 879, 880 (Sup. Ct. 1983 Orne berated the police for necessitating his appearance at trial, at a cost of $1500 per day for his trial appearance and $150 per hour for his trial preparation. Because the police made no visual or audio record of the hypnosis procedure, the court had to rely on Dr. Orne's oral testimony and hypotheticals to determine the quality of Boyd's hypnotically induced confession.).
62 Hurd, 86 NJ. at 546, 432 A.2d at 97. But see State v. Collins, 296 Md. 670, 676, 464 A.2d 1028 , 1031 (1983 (psychiatrist prefers police officer or investigator present during hypnosis but admits this process is not in accord with the practices of most hypnotic experts).
63 Hurd, 86 N.J. at 543, 545, 432 A.2d at 95, 96; Boudin, 118 Misc. 2d at 238, 239, 460 N.Y.S.2d at 884. 64 Hurd, 86 NJ. at 543, 545, 432 A.2d at 95, 96; Boudin, 118 Misc. 2d at 238, 239 Consequently, when prosecutors use hypnosis to obtain confessions from suspects and defendants, the prosecution must independently verify the confession to meet the prosecution's burden of proof of guilt beyond a reasonable doubt. 69 Because hypnosis induces a highly suggestive state of mind, prosecutors who wish to hypnotize suspects and defendants should adhere to the additional safeguards of informed consent and independent verification in order to prevent the possibilities of involuntary or false self-incrimination.
B. HYPNOTICALLY INDUCED CONFESSIONS
Involuntary confessions are inadmissible against a defendant in court. 70 Thus, the party seeking to admit a hypnotically induced confession must first prove that the defendant voluntarily consented to the use of hypnosis. 7 1 Second, the proponent of the hypnotically induced confession must prove that the hypnotic procedure was not conducted in an impermissibly suggestive or coercive manner. Third, because hypnosis does not guarantee the veracity of the hypnotically induced statements, the proponent of the hypnotically induced confession must independently verify the confession in order 71 Silberman, supra note 22, at 34 (holding hypnotically induced confession not admissible when defendant did not voluntarily consent to use of hypnosis). Involuntary hypnosis is hypnosis "produced without the explicit consent of the subject, as opposed to hypnosis against the will of the subject. The latter means hypnosis produced despite the subject's active opposition, which is extremely unlikely if not impossible." R. UDOLF, supra note 16, see also Boyd Proceedings 6190, Feb. 28, supra note 22, [34] [35] 41, 73 (Orne testifying that it is possible to hypnotize a subject without the subject's knowledge).
72 Hurd, 86 N.J. at 533, 432 A.2d at 90.
to sustain the burden of proving guilt beyond a reasonable doubt 73 In People v. William Boyd, Jr. ,74 the fourteen-year-old defendant, without the aid of counsel, allowed a "doctor" obtained by the police to perform a "relaxation technique" on him. 75 The police told Boyd that the doctor would help him to remember the events of the night before when someone murdered a girl in the defendant's back yard. 7 6 Immediately following the the conclusion of the "relaxation technique," Boyd confessed to the police that he had smothered the victim to death. 7 7 In a pretrial hearing on a motion to suppress the confession, the court ruled that the "relaxation technique" amounted to hypnosis. 78 75 When asked to describe his "relaxation technique," the doctor in the Boyd case stated that he took the defendant to a comfortable private room, wrapped him in a blanket, and asked him to relax by focusing on his breathing. Boyd Proceedings 6129, Feb. 18, supra note 22, at 18-22. The doctor then told the defendant to lie down, close his eyes, and continue breathing deeply. Id. at 24-25. The doctor then began questioning the defendant about the murder and eventually obtained a "confession." Id. at 27-33; see also Silberman, supra note 22, at 30 (Pomaro, J., held "relaxation technique" was in fact hypnosis).
76 Boyd Proceedings, Feb. 18, supra note 22, at 13. Boyd's sister and several other young teenagers spent Friday evening, July 17, 1981, playing strip poker in the Boyds' backyard playhouse. During the course of the game, Mary Kozinski, the murder victim, rebuffed Boyd. The children had planned to sleep in the playhouse, but the Boyds' father eventually ordered the Boyd children to come inside the house. At that time, the other children went home and only Kozinski spent the night in the playhouse. Silberman, supra note 22, at 27.
At 10:00 a.m. Saturday, July 18, 1981, the defendant went out to the playhouse and discovered the mutilated body of Mary Kozinski under a pillow. Id. Throughout Saturday and into the early morning hours of Sunday, July 19, the police interrogated young Boyd at home and at the station house. The police repeatedly told Mrs. Boyd that they had not arrested Boyd; thus, they told her not to get an attorney, but instead to allow Dr. 
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inadmissible. 79 Because hypnosis can be induced without the knowledge and therefore without the consent of the subject, courts should not admit hypnotically induced confessions unless the suspect or defendant, in the presence of counsel, gives informed consent to the use of hypnosis. 8 0 The aid of counsel is necessary to prevent the prosecution from preying on' the defendant's ignorance of the possibility that the hypnosis may produce incriminating admissions or confessions that the prosecution can use against the defendant in a court of law. 8 1 No safeguard can entirely prevent deceptive uses of hypnosis, such as the "relaxation technique" used by the prosecution in Boyd. The requirement of informed consent in the presence of counsel, however, will at least diminish deceptions about the highly suggestive and potentially coercive nature of hypnosis. 8 2 79 Silberman, supra note 22, at 32. Dr. Udolf has stated: In view of the fact that the induction of hypnosis requires the cooperation of the subject, the question arises how it could ever be considered to be involuntary. The answer is that involuntary does not mean against the will of but without the consent of the subject. It would appear to be impossible to hypnotize a subject who actively resists hypnosis; however, it is quite possible to induce hypnosis and get the subject's cooperation in a setting that he does not recognize as hypnosis. Examples of this would be describing the procedure as relaxation. R. UDOLF, supra note 16, at 102 (emphasis in original).
For cases involving deceptive uses of hypnosis by prosecutors on defendants, see Leyra v. Denno, 347 U.S. 556 (1954) (doctor does not label technique, but experts call it hypnosis); Parker v. Sigler, 413 F.2d 459 (8th Cir. 1969 ), vacated, 396 U.S. 482 (1970 (confession held involuntary where doctor's touching, patting, and stroking of defendant amounted to typical persuasive techniques capable of yielding hypnotic trance); Rex v. Booher, 4 D.L.R. 795 (Can. 1928) (confession held involuntary where induced by doctor who claimed to practice mesmerism but not hypnotism); Hypnotically-Induced False Confession to Murder, supra note 61, at 5d (confession held invalid in unreported case where suspect explicitly consented to hypnosis but neither had an attorney nor understood possibility of making incriminating statements while under hypnosis).
80 See, e.g., Leyra, 347 U.S. at 561 (due process does not permit use of psychiatrically induced confessions extracted from lone defendant unprotected by counsel); State v. Nemoir, 62 Wis. 2d 206, 214 N.W.2d 297 (1974) (requiring consent in presence of counsel to admit into evidence polygraph test results); R. UDOLF, supra note 16, at 111-12 (the results of involuntary hypnosis should never be admitted in court; if the proponent proves proper management of hypnosis and informed consent to hypnosis, hypnotically induced evidence should be admissible).
81 See, e.g., Estelle v. Smith, 451 U.S. 454 (1981) (fifth amendment privilege against self-incrimination forbids admissibility of evidence based on psychiatric interview of defendant who was not warned of his right to remain silent); People v. Boggs, 107 Cal. 492, 290 P. 618 (1930) (for consent to be legal, subject must intelligently understand the possible consequences of the act); People v. Leyra, 302 N.Y. 353, 358, 98 N.E.2d 553, 559 (1951) (court unwilling to allow state to establish relationship between doctor and defendant in order for doctor to mentally coerce defendant into making a confession).
82 See, e.g., Hypnotically-Induced False Confession to Murder, supra note 61, at 5a. The authors relate the story of an unpublished case in which a teenaged suspect in a murder case consented, without aid of counsel, to let the police hypnotize her. Present at the audiotaped hypnosis were the suspect, a physician hired by the police, two men from the
